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RETURN TO WORK POLICIES PAY OFF
BY AMY SIEGEL ORAN

THE DAILY HAZARDS ENCOUNTERED by those working in the
lodging industry can often lead to injuries. Even when employ-
ees are provided the best training and safety equipment, acci-
dents happen. Due to the nature of the business, the purported
accidents are typically unwitnessed and therefore difficult to
challenge. For example, when a housekeeper working alone
reports feeling low back pain while making a bed, it cannot be
verified, so it nearly always forces acceptance of the claim as
compensable. Carrying workers’ compensation (WC) coverage
is not only legally required, but it is also the best way to reduce
financial risk. However, it is not enough to rely on the carrier. To
keep costs low and premiums reasonable, a carefully tailored,
well-executed return to work (RTW) policy is critical.

To run an RTW program, it is necessary to craft one that’s
geared not just to the nature of the business but also to the
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specific company. Some core steps to guide in the creation and
implementation of a successful program are provided below.

Implement a written RTW policy that is applied evenly.
The program, as crafted, should apply to all employees equal-
ly and be administered by one individual or team to monitor
and ensure even-handed application. For example, if bell hops
are offered light duty, the maintenance team must be as well.

Decide what job to offer the returning employee. It is
often not possible to place the employee back in his or her
prior role. For example, a kitchen worker who sustains a
burn is commonly required to avoid heat, so it is necessary to —
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find him or her a job far from the heat
of grills or ovens, perhaps preparing
salads or cutting vegetables. The worker
should be allowed to remain within the
same general department, but only if it
is possible.

Ensure clear knowledge of employ-
ee’s limitations. The injured worker
should provide forms detailing their
doctor’s restrictions; but, if this infor-
mation is not received, the insurance
adjuster can provide copies. Lifting
restrictions are the most common,
but when a line cook must keep a cut
dry, rubber gloves can accomplish
that without changing the job at all.
Consider restrictions carefully, and
think outside the box to find the best
way to keep the employee in the hotel
or restaurant.

Send light duty job offer letters via
proper means. The law on this point

is clear: The employer must notify the
injured worker of light duty in writing
and via trackable means. A phone call
telling the front desk clerk to return will
not suffice. This letter, however, does not
need to specify the job being offered, the
shifts, or the pay—just that a position

is available within the restrictions, and
directing the employee to whom to re-
port and when. If the job is refused, the
adjuster should be notified immediately.

Manage the first day back with
care. Once an injured employee
reports to work, it is important to set
forth the details of the assignment and
the expectations. Ensure the tasks are
within the most recent restrictions,
and give information regarding the
new role, the shifts, and the pay. With
valets or bell hops earning tips, the
light duty may be hourly pay without
that perk, and this needs to be con-
veyed to avoid misunderstandings.

Know what to say or not say. Keeping
the peace is critical, and that begins
with management. It is incumbent upon
supervisors to be role models. Super-
visors should ask these employees how
they are feeling or if they need help. Do
not accuse or imply that someone is
faking an injury or exaggerating pain,
and do not broach the topic of lawyers,
lawsuits, or litigation.

Manage co-workers and their
reactions. The aforementioned role
models must not only lead by example,
but must sometimes play referee. Do

not allow co-workers to lob accusations
such as those mentioned above or gossip.
Temper jealousy with comments like:
“If you got hurt, wouldn’t you want us to
help you, too?” If co-workers are heard
talking about money the injured worker

is supposedly getting through the case,
end that conversation immediately, as
these claims are contagious.

Monitor actual work of injured em-
ployees on light duty. Those working
while in pain are more prone to re-in-
jure or exacerbate their condition. Due
to embarrassment, bravado, or thought-
lessness, workers on light duty may not
ask for help, and instead, act outside the
restrictions, for example, bending down
to pick up the utensils they dropped.
Yet, if bending is a restriction, doing so
can increase pain and lead to tighter
restrictions or a no-work status, which
can and does increase the claim costs.
Management must watch to ensure not
only that the job is being done, but that
itis being done within the restrictions.
Given the lack of direct supervision over
the day-to-day actions of each employ-
ee, a heightened level of awareness and
monitoring may need to be employed.
Hotel managers should rely upon team
leaders and other supervisors to be
their eyes and ears.

Accommodate medical appoint-
ments without getting taken ad-
vantage of. While some workers who
return to work will try to take advan-
tage, employers must allow them to go
to their appointments. However, in this
industry, work schedules often do not

CONNECT the DOTS

HERE ARE SOME OF THE MOST IMPORTANT BENEFITS TO CONSIDER

IF YOU'RE WAITING TO PUT TOGETHER A RTW PROGRAM.

Lower costs. Lower risk

Getting the work- of litigation.
er back inside the hotel Allowing the employee
lessens the amount tositathome leads to
paid by the carrier and potentially avoidable
thus immediate claim litigation. Also those
costs and future insur- lawyer ads playing on
ancerates. TV during the day are

enticing.
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boost. Sitting at
home fosters wallow-
ing and pain-focused
behavior, which is detri-
mental to psychological
health and makes it
harder to convince
someone she/heis
capable of waorking.

Minimizing med-
ication usage.

Demonstrates
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RTW plans lessen the commitment. RTW

amount of medication policies show you care

used and lowers the by doing what you can

risk of opicid addiction, to ensure the employee

as thejoband painmed- still has income to pay

ications do not mix. therent and feed the
family.



match the standard workday of a doctor.
Employees should therefore be encouraged
to make their physical therapy and other
appointments before or after their shift.

Be prepared to respond firmly but ap-
propriately to complaints by the injured
worker whose job is within specified
restrictions. For example, an employee
may ask to go home due to pain, or complain
that the work is not the type allowed. It’s
important not to give in or otherwise allow
the employee to take advantage. A sample
response: “Let’s go over your most recent
restrictions to ensure your safety.”

Decide how to pay the employee on

light duty. Employers are not required to
compensate at the same rate as prior to the
accident, and with tipped workers, it is often
impossible. To have the best financial out-
come in the claim, the goal is to offer work
that allows the employee to earn 80 percent

ACCORDING TO THE U.S.
EQUAL EMPLOYMENT OPPOR-
TUNITY COMMISSION, ““LIGHT
DUTY'® REFERS TO TEMPO-
RARY OR PERMANENT WORK
THAT IS PHYSICALLY OR
MENTALLY LESS DEMANDING
THAN NORMAL JOB DUTIES.”
BUT THAT DEFINITION IS NOT
SET IN STONE, AND COULD
MEAN EXCUSING AN EMPLOY-
EE FROM CERTAIN JOB FUNC-
TIONS THAT EXACERBATE AN
INJURY OR CREATING A NEW
JOB DESCRIPTION SPECIFI-
CALLY TO GENERATE WORK
FOR SOMEONE WHO IS UN-
ABLE TO PERFORM NORMAL
JOB DUTIES.
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of that earned pre-injury. Therefore, the
employer needs to update the insurance
adjuster on the RTW arrangement so they
can assist in these calculations.

Report earnings to WC carrier. Despite
your best efforts, there are circumstances un-
der which the employee will still be entitled

to some compensation from the insurance
carrier; it is incumbent upon the employer to
ensure the adjuster has the weekly earnings to
ensure benefits are properly administered in a
timely manner.

Bringing back an injured worker may not
be easy, but the benefits are significant. It goes
well beyond being good for a hotel’s finances;
the impact RTW policies have on the physical
and mental health of employees makes them
a winning proposition.

Amy Siegel Oran is a partner at Kelley Kro-
nenberg, concentrating her practice exclusive-
ly on workers’ compensation defense. Reach
her at (561) 684-5956 or aoran@kklaw.com.
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