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The Applicable Legal Provisions
Creditors holding a lien on real property may be 

required to send informational statements to customers 
who are in bankruptcy or have obtained a bankruptcy 
discharge. In our current litigious environment, credi-
tors face a dilemma - should they send a statement, 
and if so, what should the statement say or not say. 
This issue requires an examination of the intersection 
between bankruptcy and the Fair Debt Collections 
Practices Act (FDCPA), as well as the Consumer Fi-
nancial Protection Bureau’s (CFPB) recently enacted 
mortgage servicing regulations and the Bankruptcy 
Code’s discharge injunction in § 524 (and the Code’s 
exception allowing post-discharge contact with debtors 
regarding mortgages on principal residences).  Some 
of these provisions may be in conflict.

The Truth in Lending Act (TILA) requires a mort-
gage servicer to send monthly mortgage statements 
to the borrower.1 The CFPB issued a bulletin in 2015 
stating that a “servicer acting as a debt collector would 
not be liable under the FDCPA for complying with 
monthly mortgage statement requirements.”2  Courts 
have largely followed this guidance.3 Nevertheless, 
compliance with TILA may not automatically protect 
a lender, since a communication can have more than 
one purpose ... e.g. providing information as well as 
collecting a debt. Several courts have found that a 
servicer’s monthly mortgage statement sent pursuant 
to TILA can still violate the FDCPA due to inclusion 
of additional information.4

In 2018, the CFPB amended Regulation Z imple-
menting the Truth in Lending Act. The amended regula-
tion requires that mortgage servicers “provide modified 
periodic mortgage statements to debtors in bankruptcy 
and discharged debtors.”5 This notice should include 
only the amount due, payment due date, and delin-
quency information.6 

The Bankruptcy Code generally precludes creditors 
from contacting debtors after a bankruptcy discharge; 
however, in certain limited circumstances, the Code 
allows communicating with a debtor after they receive 
a discharge.7

The FDCPA prohibits debt collectors from using a 
“false, deceptive, or misleading representation or means 
in connection with the collection of any debt.” The 
FDCPA requires a third party collecting a consumer 
debt to provide certain disclosures to a debtor in any 
communication (oral or written). Not all communi-
cations that a creditor sends to a debtor regarding a 
discharged debt are “related to debt collection.” When 
found not to be an attempt to collect a debt, the FDCPA 
does not apply.

Discussion
The FDCPA does not expressly set forth what con-

stitutes collection related activity. Many cases indicate 
that enforcing in rem rights in a mortgage by foreclosure 
is not debt collection activity, but this position is not 
universal. On the other hand, the Eleventh Circuit has 
held that “if a communication conveys information 
about a debt and its aim is at least in part to induce the 
debtor to pay, it falls within the scope of the Act.”8  “A 
demand for payment need not be express; there may be 
an implicit demand for payment where the letter states 
the amount of the debt, describes how the debt may 
be paid.”9 Stated differently, a communication comes 
within the purview of the FDCPA where it is made 
with “an animating purpose of...induc[ing] payment 
by the debtor.”10    

As you can see, this leaves much open to interpreta-
tion. Many courts have found that where a creditor’s 
communication is related only to its in rem foreclosure 
rights, it is not an attempt to collect a debt.11 Looking 
for absolute certainty in the language to use in com-
munications to debtors will not be successful. The 
reason is that courts undertake a fact specific inquiry. 
Courts have developed a factor-based analysis that 
takes into account: “(1) the nature of the relationship 
of the parties; (2) whether the communication expressly 
demanded payment or stated a balance due; (3) whether 
it was sent in response to an inquiry or request by 
the debtor; (4) whether the statements were part of a 
strategy to make payment more likely; (5) whether the 
communication was from a debt collector; (6) whether 
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it stated that it was an attempt to collect a debt; and 
(7) whether it threatened consequences should the 
debtor fail to pay.”12

Generally, a communication falls within the pro-
hibited territory only when it conveys information 
about a debt and its aim, at least in part, is to induce 
a payment. The absence of a demand for payment in 
an informational statement is important, but not dis-
positive. Courts instead consider whether the overall 
communication was intended to induce the debtor to 
settle the debt. On the other hand, communications that 
are merely “informational” do not constitute debt col-
lection activity.”13 The hard part is telling the difference.

Many creditors who send informational statements to 
consumers who have filed bankruptcy include language 
known as a “bankruptcy disclaimer.” The disclaimer 
may state that the communication “is not an attempt 
to collect a debt” and/or “if you have filed bankruptcy 
this is for informational purposes only.” As discussed 
below, including such language is helpful, but the 
informational statement could still be found to be an 
attempt to collect a debt, especially where the content of 
the informational statement indicates the communica-
tion is intended to obtain money and is connected to 
a present or former obligation to pay a debt.14

The core issue is whether an informational statement 
is an “attempt to collect a debt.”  After reviewing the 
case law related to informational statements, there is 
no bright-line rule for determining whether any com-
munication (including an Informational Statement) 
from a debt collector was made in connection with the 
collection of any debt.15 Still, these cases do provide 
some direction for what creditors should include:

• Any letter or communication should state it is for 
“Informational Purposes Only” 

•  Keep any statements regarding the balance in an 
Informational Statement short and simple16

•  An Informational Statement should mirror the Form 
H-30(B) notice in the Code of Federal Regulations 
(CFR)17

•  All disclaimers contained in an Informational Statement 
should be conspicuous, in bold type, and clear – not 
in the fine print or in one sentence on the back page18

	§  On the other hand, the cases teach that an Infor-
mational Statement should not demand payment. 
A demand for payment need not be express; there 
may be an implicit demand for payment where the 
letter states the amount of the debt, describes how 
the debt may be paid, provides the phone number 
and address to send payment, and expressly states 
that the letter is for the purpose of collecting a debt.19

	§  discuss additional or late fees if payment is not 
tendered20

	§  state that there is a negative escrow balance and 
recommend customer make additional payments 
to escrow21

As an example (but not a guarantee) of a safe harbor, 
the following disclaimer in an Informational Statement 
sent to debtor-mortgagor was deemed not an attempt 
to collect a discharged mortgage debt as personal li-
ability of the debtor:

“This statement is sent for informational purposes 
only and is not intended as an attempt to collect, 
assess, or recover a discharged debt from you, or as a 
demand for payment from any individual protected by 
the United States Bankruptcy Code. If this account is 
active or has been discharged in a bankruptcy proceed-
ing, be advised this communication is for informational 
purposes only and is not an attempt to collect a debt. 
Please note, however, that Nationstar reserves the right 
to exercise its legal rights, including but not limited to 
foreclosure of its lien interest.”22

Statements that demand payment, discuss additional 
fees if payment is not tendered, and disclose that the 
creditor was attempting to collect a debt and was 
acting as a debt collector, generally are found to be in 
the nature of debt collection. Thus, an issue faced by 
mortgage holders is whether the “Mini Miranda” lan-
guage should be included on an Informational Letter or 
Payment Coupon.23 Again, the case law is not clear, and 
courts sometimes come to contradictory conclusions:

•	 	Some cases point to letters which state “THIS IS 
NOT AN ATTEMPT TO COLLECT A DEBT” as 
evidence the letter is not for debt collection purposes 
and thus not subject to the FDCPA.24

•	 	Some Courts find that the failure to include the “Mini 
Miranda” language in an Informational Statement 
does not necessarily exempt a communication from 
the FDCPA.25

•	 	Many cases find including the language “THIS IS 
AN ATTEMPT TO COLLECT A DEBT” can be an 
indicator of a debt collection purpose.26 Some Courts 
suggest lenders not include this language.27 

•	 	Some Courts hold that the inclusion of the language 
stating that the sender is a debt collector attempting 
to collect a debt does not automatically trigger the 
application of the FDCPA.28

•	 	Some letters attempt to take a middle ground - 
“maybe” this is an attempt to collect a debt. For 
example, in Holyfield v. Aldridge Pite, LLP (In re 
Holyfield), 740 Fed. Appx. 695, 696 (11th Cir. 2018), 
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or to impose personal liability for such obligation. 
However, a secured party retains rights under its se-
curity instrument, including the right to foreclose its 
lien (bold type in original).”

Below this statement is a reference to a “bankruptcy 
information page” included with the statement. The 
back side of the first page lists contact information 
for several of [the Bank’s] departments, as well as 
information on how to make payments. At the bottom 
of the back side of the first page under the heading 
“Important Bankruptcy Information” the statement 
adds a second disclaimer: “If you or your account is 
subject to pending bankruptcy proceedings, or if you 
received a bankruptcy discharge, this statement is for 
informational purposes only and is not an attempt 
to collect a debt.”  The second page has the heading 
“Bankruptcy Information” and notes at the top of the 
body of the statement that “ACCOUNT STATEMENT 
IS FOR INFORMATIONAL PURPOSES ONLY.” It 
lists the bankruptcy chapter filed, the interest rate, and 
the principal balance, and provides a phone number 
to contact “Bankruptcy Customer Service.” Below 
that information on the second page is a bold-type 
disclaimer identical to the one found on the front 
of the first page, and below that is a payment stub. 
The back side of the second page is blank except for 
the payment stub, which requests that any change in 
address or phone number be noted.

Helman v. Udren Law Offices, P.C., 85 F. Supp. 3d 
1319 (S.D. Fla. 2014)

“Our client, Nationstar Mortgage, LLC, has referred 
your loan to us. You may have foreclosure preven-
tion alternatives available to you. You may have had 
an unexpected expense, loss of income, or another 
circumstance that has prevented you from making 
your mortgage payments. If you provide information 
to Nationstar Mortgage, LLC about your situation, 
Nationstar Mortgage, LLC may determine whether 
you qualify for long-term relief, including options that 
allow you to stay in your home (forbearance, repay-
ment, modification) or leave your home while avoiding 
foreclosure (short sale, deed-in-lieu of foreclosure). 
Nationstar Mortgage, LLC may have previously sent 
you a letter advising you of possible alternatives to 
foreclosure .... Even if you have previously indicated 
you are not interested in saving your home, you may 
still be evaluated for alternatives to foreclosure.”

 
Holyfield v. Aldridge Pite, LLP (In re Holyfield), 740 
Fed. Appx. 695, 696 (11th Cir. 2018)

Letter had the subject line “NOTICE OF PENDING 
FORECLOSURE SALE.” On the bottom of each page, 
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a law firm “sent a letter giving notice of the proposed 
foreclosure of a property in connection with a mort-
gage. The letter had the subject line “NOTICE OF 
PENDING FORECLOSURE SALE.” On the bottom 
of each page, it provided the following disclaimer in 
bold print: “PLEASE BE ADVISED THAT THIS 
LETTER MAY CONSTITUTE AN ATTEMPT TO 
COLLECT A DEBT. ANY INFORMATION OB-
TAINED WILL BE USED FOR THAT PURPOSE.” 
Among other things, the letter explained that if the 
debt had been discharged in bankruptcy, the “action 
taken would be limited to the foreclosure ... and would 
not be an attempt to collect the debt personally.” The 
disclosure also stated that “[i]f you did not sign the 
associated Note, we are not seeking to collect the debt 
from you.” In Holyfield, the Court found the letter 
was not misleading and did not violate the FDCPA.

Does Including a Payment Coupon with the Infor-
mational Statement Violate the FDCPA

The cases are split on whether including a payment 
coupon with an Informational Statement is an attempt 
to collect a debt. Some Courts find including a payment 
coupon is not debt collection.29 Other Courts find that 
including a payment coupon is an indication of debt 
collection.30 The cases also show that in the event a 
lender sends a payment coupon within an Informational 
Statement, the payment coupons should be labeled 
“Voluntary Payment Coupon.”31  As an example (but 
again, not a guarantee), the following language in a 
payment coupon was found to protect a creditor from 
a claim for violation of the FDCPA:

“This statement is sent for informational purposes 
only and is not intended as an attempt to collect, 
assess, or recover a discharged debt from you .... If this 
account is active or has been discharged in a bank-
ruptcy proceeding, be advised this communication is 
for informational purposes only and is not an attempt 
to collect upon a debt.”32

Examples of Provisions Found Not to Violate  
the FDCPA

Perhaps the best way to provide guidance to creditors 
is to examine language in Informational Statements 
which Courts have found not to violate the FDCPA. 
The following cases are instructive.

Thomas v. Seterus Inc. (In re Thomas), 554 B.R. 512, 
515-16 (Bankr. M.D. Ala. 2016)

“To the extent your original obligation was dis-
charged, or is subject to an automatic stay of bankruptcy 
under Title 11 of the United States Code, this statement 
is for compliance and/or informational purposes only 
and does not constitute an attempt to collect a debt 
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active bankruptcy case or you previously received a 
discharge in bankruptcy. This statement is being sent 
to you for informational purposes only. It should not 
be construed as an attempt to collect a debt against 
you personally. However, we retain our rights under 
the security instrument, including the right to foreclose 
our lien...”

Under the heading “Delinquency Notice,” the Mort-
gage Statement states: “You are late on your mortgage 
payments. Failure to bring your loan current may result 
in fees and foreclosure — the loss of your home. As of 
3/16/17 you are 3180 days delinquent on your mort-
gage.” There is also a payment coupon, with a total 
amount due of $135,960.34, stating: “If you are cur-
rently a party in a bankruptcy case and you choose to 
make a voluntary payment, detach and return bottom 
remittance portion with your payment.”34

Conclusion
As the foregoing cases illustrate, the content of in-

formational notices may be similar, but the specific 
language used and the court jurisdiction can bring 
dramatically different results. Creditors should focus 
on rulings from the Federal Courts of Appeals where 
they have mortgage customers. To reduce exposure, any 
communication sent to a discharged debtor, includ-
ing an Informational Statement or Payment Coupon, 
should NOT include any of these:

•	 a demand for payment 35

•	 	increasingly severe language, such as “Account Seri-
ously Past Due,” “We will charge off your account,” or 
“We will report it to the credit bureau as a bad debt”36

•	 	explicit consequences of nonpayment37

•	 	provisions to compel the consumer to take action

•	 	provisions that impose late fees or other fees in the 
event payment is not made38

•	 	provisions that set an arbitrary deadline for a response, 
deliver an ultimatum, require the borrower to submit 
detailed financial information, or require the borrower 
to provide an explanation for their prior default39

•	 	provisions considered an implicit demand for 
payment (e.g. state the amount of the debt, describe 
how the debt could be paid, and inform the consumer 
how he could tender payment)40

•	 	a statement that “this is an attempt to collect a debt”41 •
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it provided the following disclaimer in bold print: 
“PLEASE BE ADVISED THAT THIS LETTER MAY 
CONSTITUTE AN ATTEMPT TO COLLECT A DEBT. 
ANY INFORMATION OBTAINED WILL BE USED 
FOR THAT PURPOSE.” Among other things, the 
letter explained that if the debt had been discharged in 
bankruptcy, the “action taken would be limited to the 
foreclosure ... and would not be an attempt to collect 
the debt personally.”

 
Helman v. Bank of Am., 685 Fed. Appx. 723, 728 
(11th Cir. 2017)

Letter headed “FOR INFORMATION PURPOSES” 
stated:

  The Impact of the Bankruptcy: Our records indicate 
that in the past you received a discharge of this debt 
in a bankruptcy case. Section 524 of the Bankruptcy 
Code tells us the discharge of this debt means you 
have no personal obligation to repay it. The dis-
charge also protects you from any efforts by anyone 
to collect this discharged debt as a personal liability 
of the debtor. You cannot be pressured to repay this 
debt. On the other hand, the security agreement 
allows foreclosure if the requirements under the loan 
documents are not met.33

Examples of Information Statements Found to Violate 
the FDCPA

On the other hand, it also is helpful to look at cases 
in which Courts have found that certain language in 
an Informational Statement did violate the FDCPA, 
such as the following:

Reese v. Ellis, Painter, Ratterree & Adams, LLP, 678 
F.3d 1211 (11th Cir. 2012)

“This letter is to advise you that your Note has been 
and is declared to be in default for non-payment and 
Lender hereby demands full and immediate payment 
of all amounts due and owing thereunder .... In ac-
cordance with Georgia law, you are hereby notified 
that unless you pay all amounts due and owing under 
the Note and Security Deed within ten (10) days of the 
date you receive this letter, reasonable attorney's fees 
will be added to the total amount for which collection 
is sought. Unless your loan is satisfied in accordance 
with this demand, the foreclosure sale of the above-
referenced real property will be conducted....”

Lilly v. Bayview Loan Servicing, LLC, 2017 U.S. Dist. 
LEXIS 164237 (M.D. Fla. 2017)

Notice titled “Bankruptcy Notice” stating “Our 
records reflect that you are presently a debtor in an 
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