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Trucking companies hiring drivers to commercially transport freight should 
use the recent swell of national attention on truck accident liability and 
fault to review their own contracts and engagements with drivers, in order 
to understand their responsibilities, and protect their interests, in the case 
of a crash. 
 

An unfortunate reality of working in the trucking industry is that accidents 
are a far too common occurrence. According to the Federal Motor Carrier 
Safety Administration's Large Truck and Bus Crash Facts of 2019 — the 
most recent published data set — there were 510,000 police-reported 
crashes involving large trucks in 2019. 114,000 of these crashes resulted 
in injuries, and 4,479 were fatal. 

 
While these statistics may not often lead the evening news, one of these 
accidents recently gained national attention. In December 2021, the 
Colorado District Court for the Second Judicial District decided the case of 
the People of the State of Colorado v. Rogel Aguilera-Mederos. 
 
The court sentenced Aguilera-Mederos, a 26-year truck driver, to a 
minimum of 110 years in prison for a 2019 incident in which he lost his 
brakes while driving a semitrailer in Colorado, and crashed into stopped 
traffic, tragically killing four people. Immediately following the 
announcement of the 110-year sentence, truck drivers and other individuals troubled by the 
length of the mandatory minimum prison time began protesting the sentence. 
 
The protesters called for truck drivers to boycott driving through Colorado, and circulated a 

Change.org petition in support of the driver. This petition quickly accumulated millions of 
signatures, and the protest gained celebrity supporters including Kim Kardashian, who took 
to social media to call on Colorado Gov. Jared Polis to "do the right thing." 
 
Ultimately, the protests proved successful. Right before the new year, Polis commuted 
Aguilera-Mederos' sentence by 100 years. 

 
While this case involved public support and empathy for a truck driver dealing with the 
tragic consequences of an accident, similar sentiments have not been extended to the 
trucking company that hired Aguilera-Mederos. In fact, the widely circulated Change.org 
petition suggested that the trucking company was liable, due to previously reported 
mechanical violations. 
 

While truck drivers, carriers and shippers should work together in order to ensure that the 
number of annual fatal accidents is reduced to zero, trucking companies should use this 
recent swell of national attention on accident liability to look inward at their relationships 
with their drivers — and to understand what their liability is for accidents, and how to 
appropriately protect their interests. 
 
This article discusses the liabilities and obligations applicable to a motor carrier under the 

Federal Motor Carrier Safety Regulations, or FMCSR — especially in connection with the 
commonly used owner-operator agreement structure. In this structure, a truck driver owns 
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or has a control of a truck, and subsequently leases the truck to a motor carrier trucking 
company, in exchange for the trucking company assigning the truck driver loads to 
transport under the trucking company's operating authority. 
 
Employee Versus Independent Contractor 
 
The first thing that trucking companies should do in connection with making determinations 
regarding their potential accident liability is to consider whether their drivers are employees 
or independent contractors. There are many reasons why a trucking company may want to 
hire a driver as an employee instead of an independent contractor. 

 
Trucking companies that hire employee drivers may be able to more effectively and 
efficiently manage their workforce, due to their ability to control drivers' operation of 
vehicles. Additionally, considering that there is currently a truck driver shortage, companies 
that have employee drivers are better equipped to offer and increase benefit packages, 
which can be more attractive to potential drivers. 
 
Accordingly, the ability to attract drivers is a material consideration for trucking companies. 
This is evidenced in the different approaches taken by Amazon.com Inc. and Walmart Inc. 
 
Amazon launched its Amazon Freight Partners project in December 2021, in an attempt to 
recruit independent contractor drivers by recommending minimum wages and offering the 
opportunity to partner with Amazon. In comparison, Walmart hires its drivers as employees, 
and is able to increase its fleet by raising salaries and offering incentives. 
 
While there are practical benefits in hiring drivers as employees instead of independent 
contractors, such benefits can be largely outweighed by the potential liabilities in connection 
with an accident. For example, if the trucking company hires a driver as an employee, the 
trucking company may be liable for the negligent actions of its employee drivers operating a 
commercial vehicle within the scope of employment. 

 
Accordingly, in order to avoid this vicarious liability, trucking companies should hire drivers 
through independent contractor arrangements, rather than as employees. 
 
Independent Contractor Agreement Not Enough 
 
Despite the above identified distinction between employee and independent contractors, it is 
not enough to simply label drivers as independent contractors in order to limit liability in 
connection with accidents. 
 
Specifically, hiring drivers as independent contractors does not limit a trucking company's' 
responsibilities under the FMCSR in connection with ensuring that the drivers are 
appropriately qualified to operate commercial vehicles. In fact, the term "employee," as 

defined in Section 390.5 of the FMSCR, specifically includes an independent contractor 
employed by a motor carrier. 
 
Due to this "statutory employee" consideration, trucking companies remain responsible for 
compliance with the FMCSR by their drivers — regardless of whether they are labeled as 
employees or independent contractors. 
 

Furthermore, even without this statutory employee consideration, when a trucking company 
hires a driver as an independent contractor, it is important to consider issues regarding 
misclassification. Essentially, if the trucking company dictates the manner in which the 
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driver should transport the freight, courts may consider the driver misclassified, and treat 
the driver as an employee. 
 
Moreover, on May 6, 2021, the U.S. Department of Labor withdrew the independent 
contractor rule published during the Trump administration. This action could potentially lead 
to additional limitations on which individuals can be classified as independent contractors 
instead of employees, 
 
Merely entering into an independent contractor agreement may not protect a trucking 
company's interests. In fact, it could even open the company up to additional exposure and 

damages as a result of an employee misclassification. 
 
Thus, if a trucking company's engagement with its truck drivers should legally be classified 
as an employee-employer relationship, entering into an independent contractor agreement 
would not only be ineffective at protecting the trucking company from being liable for an 
accident. It would also make the trucking company liable for undercompensating such 
drivers, pursuant to federal hourly pay and overtime regulations. 
 
A Possible Solution: Subcontracting for Drivers 
 
In light of the foregoing, trucking companies attempting to limit their liability should make 
sure that their independent contractor agreements are with a legal entity that is responsible 
for providing qualified drivers, and not with the drivers themselves. 
 
Contracting with a legal entity instead of an individual allows the trucking company to shift 
the responsibilities with respect to hiring drivers onto the subcontracting company, 
considering that such drivers will be driving for the subcontractor and not the trucking 
company. 
 
More importantly, this allows a trucking company to avoid vicarious liability for accidents, 

considering that the FMSCR's definition of an employee is limited to an "individual" rather 
than an entity. 
 
Additional Considerations 
 
Even with the ability to avoid vicarious liability, and to shift the responsibilities associated to 
ensuring driver qualifications to the subcontractor company, the FMSCR still imposes 
requirements and obligations on the part of a motor carrier lessee. These should be 
considered in any contract with such subcontracting company. 
 
Specifically, Section 376.12(C)(1) of the FMSCR provides that the trucking company, 
pursuant to an owner-operator agreement, assumes complete responsibility for the 
operation of the equipment for the duration of the contract. 

 
Accordingly, even if the truck driver is hired by a subcontracting company, the motor carrier 
trucking company can still be held liable for damages relating to an accident, if it is 
determined that the trucking company was in violation of the FMSCR. 
 
Based on this ongoing responsibility on the part of the trucking company, each owner-
operator agreement in which it enters into has to include a representation from the 

subcontracting company that such subcontracting company will: 
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• Provide experienced, competent and qualified drivers in compliance with the state 
and federal motor carrier safety laws and regulations; 

 

• Maintain the equipment in good, safe and working order, and in accordance with all 
legal requirements for the duration of the agreement; 

 

• Allow the trucking company to inspect the equipment at any time it deems 
necessary; 

 

• Provide the trucking company with all maintenance and repair records, including 

copies of state and federal regulatory inspection reports on a periodic timetable, as 
agreed upon or as required by law; 

 

• Comply with the federal duties and statutes with respect to the equipment leased to 
the carrier trucking company, and provide all necessary supporting documents as 
required by law; and 

 

• Be responsible for the daily logs and other records which might be reasonably 
required by the carrier trucking company, or by the U.S. Department of 

Transportation. 

 
These representations are barebones considerations. In order to fully protect a trucking 
company, any owner-operator agreement has to include more detailed and extensive 
provisions. 

 
Moreover, Section 376.12(j) of the FMSCR requires the trucking company to provide 
insurance coverage for the protection of the public, pursuant to regulations under Title 49 of 
the U.S. Code of Federal Regulations, Section 13906. Trucking companies should make sure 
that their insurance obligations in an owner-operator agreement are limited to the statutory 
requirements. 
 

Summary 
 
While the above language and considerations will help a trucking company shift and avoid 
liability in the case of an accident, the strongest, most protective contracts will also provide 
provisions related to what should be done to comply with inspection and safety 
requirements. 

 
This is especially important considering that in the case of Aguilera-Mederos, the accident 
stemmed from the loss the truck's brakes — which, notwithstanding the specific facts of the 
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accident, is representative of the kind of mechanical failures that can often be discovered 
with adequate inspections. 
 
Ultimately, considering that there are hundreds of thousands of truck accidents a year, and 
that the FMSCR imposes numerous obligations and requirements on the part of a motor 
carrier, the potential for violations which lead to liability from an accident may seem almost 
limitless. 
 
Notwithstanding the foregoing, being practical and having a strong agreement that 
contemplates the considerations in this article may go a long way in protecting a trucking 

business. 
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